ment provisions, but Congress did not indicate when one or the other would be the preferred enforcement mechanism. 9 The Truth in Lending Act thus emerged with a confusing scheme of enforcement, particularly regarding actions involving large numbers of people. Congress never foresaw the problem class actions would present:' 0 Multiplication of the individual minimum recovery of $100 by the number of members of a large class makes potential liability astronomical. Soon after the remedial provisions of the Act became effective,"' a number of plaintiffs filed class action suits seeking damages as high as a billion dollars.' 2 The substantive law and procedure interact in many subtle ways in other areas of the law,' 3 but in the case of class actions brought under the Truth in Lending Act the union of substance and procedure has given birth to the prospect of damages which might financially destroy or cripple major credit institutions. This teratological offspring of Rule 23 and the Truth in Lending Act has played a major role in the procedural decision to allow a suit to proceed as a class action, a decision usually made before a decision on the merits,' 4 The Yale Law Journal Vol. 83: 1410, 1974 and it also has had a major impact on shaping the substantive Truth in Lending doctrine.
This Note examines the question of when, if ever, a class action should be allowed under the Truth in Lending Act. It analyzes the three approaches the courts have taken and the subsequent congressional response, and it explores possible solutions to the problem.
I
By the time the Truth in Lending Act's enforcement provisions were fourteen months old, at least eighteen class action suits had been filed under the Act. 1 -The courts were on the whole favorable, certifying eight class actions and denying three prior to February 1972.10 After Judge Frankel denied class action status in Ratner v. Chemical Bank New York Trust Company, ' 7 there was a marked change in judicial attitude toward class actions under the Act. Between February 14, 1972 The plaintiff in Ratner alleged that Chemical Bank had violated the disclosure requirements of the Truth in Lending Act by failing to show the annual percentage rate on a Master Charge card monthly statement, even though no finance charge had yet been imposed and no interest rate had yet been applied. 2 0 The alleged class 21 was composed of 130,000 Master Charge credit card holders which multiplied Chemical Bank's potential liability under the minimum statutory damages of $100 per person to $13 million. 22 Judge Frankel denied class action certification on three grounds 20. 329 F. Supp. at 272. 21. Ratner had also submitted a motion for summary judgment, and Chemical Bank had moved to dismiss. The parties agreed to hear these motions before hearing the class action motion. Judge Frankel granted Ratner's motion for summary judgment, 329 F. Supp. at 282, and in the subsequent hearing was faced with the problem of determining class action status.
22 23.31 (197,1) .
However, the decision to disallow the class action would possibly affect the right of other class members to bring an action. Since the one year statute of limitations had run, 15 U.S.C.A. § 1640(e) (Supp. 1974), other class members could not bring an individual action unless they could show reliance on the pending class action as a reason for not previously filing an action. Hunter v. Gross Bros. Furniture, Inc., Civil No. C-71-2443 (N.D. Cal., Dec. 20, 1972 of which the most important was lack of "superiority" of the class action to other procedural methods for the fair and efficient adjudication of the controversy under Rule 23(b)(3).
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The court ruled first that the Act contemplated enforcement by a species of private attorney general. 25 Since the validity of an action by an individual was guaranteed by the provisions for a minimum recovery of $100 plus reasonable attorney's fees, the incentive of a class action was unnecessary to enforce the Act. 2 6 Second, the (b) (3) class action was not superior because the proposed recovery of $100 for 130,000 people would be a "horrendous, possibly annihilating punishment" for what was at most a "technical" violation. 27 Speaking more broadly of Rule 23(b), Judge Frankel said that granting certification of a class action required the exercise of a "pragmatic discretion" and that the consequences of a class action in the case would be absurd. 28 If the Ratner decision is confined by the fact that plaintiff did not allege actual damages for himself or for the class, the holding of the case is correct. The decision proceeds from the lack of an allegation 24. Rule 23(b)(3) imposes two requirements on the certification of a (b)(3) class. First, the court must find that the "questions of law or fact common to the members of the class predominate over any questions affecting only individual members .... " The Advisory Committee's Notes to amended Rule 23 explain that "it is only where this predominance exists that economies can be achieved by means of the class-action device." The Advisory Committee's Notes, 39 F.R. D. 69, 103 (1966 The second requirement, "the superiority requirement," provides that the class action must be superior to other available methods for the fair and efficient adjudication of the controversy. To aid in the evaluation of these requirements the Rule also lists four factors as follows: 1) the interest of members of the class in individually controlling the action; 2) the extent and nature of any litigation concerning the controversy already commenced; 3) the desirability or undesirability of concentrating the litigation in the particular forum; 4) the difficulties of managing the class action.
The "superiority" requirement in Rule 23(b)(3) was influenced by a Weinstein article suggesting that before certifying the class the procedure should be evaluated in light of the other procedural devices of joinder, jurisdiction and service, intervention, consolidation, joint trials, stays, stare decisis, summary judgment, the test case, res judicata, and collateral estoppel. Weinstein, Revision of Procedure: Some Problems in Class Actions, 9 BUFFALO L. REv. 433, 438-48 (1960 of actual damages to the conclusion that an individual action is the superior form of adjudication. The $100 minimum recovery was considered to be a sufficient incentive to encourage an individual plaintiff to litigate. 2 0 If a person could litigate and correct the disclosure error, the class action would be unnecessary and even absurd. Ratner is also correct in not imposing the "annihilating" punishment of $13 million on Chemical Bank. In the absence of any actual damages it is difficult to envisage a set of social priorities that would justify such a draconian outcome.
0
Courts subsequently applying the Ratner decision 3 ' have failed to recognize that the lack of actual damages was necessary to Judge Frankel's conclusion that the class action was inappropriate. 32 They have transmuted the Ratner result, that a (b)(3) class action is not a "superior" procedure, into a theory about congressional intent: The
Truth in Lending Act's provision for incentives for individual litigation has been read to preclude class actions. Divination of congressional intent from the structure of a statutory scheme is a legitimate method of judicial reasoning. 34 In the case of enforcement of the Truth in Lending Act, however, the evidence is not at all clear that Congress intended to bar the use of the class action. Congressional silence does not imply congressional rejection of the class action procedure. Class actions have been extensively used without specific authorization by Congress in antitrust and securities litigation. 33 Since class actions were a part of the existing body of law when the Truth in Lending Act was passed, one might just as easily conclude that congressional silence was an endorsement of existing procedure.
36
A second flaw in the reasoning that a (b)(3) class action is not a superior procedure under Truth in Lending is that class actions are necessary to the Act's enforcement scheme. The argument that the incentive for individual litigation precludes class action litigation assumes that incentive relates solely to the consumer incentive to bring an action, and disregards the creditor incentive to comply with the Act. The statutory minimum damage provision was enacted as much to induce creditor compliance as it was to provide incentives for private litigants. 37 Private enforcement and particularly class action enforcement 8 remain important aspects of the statutory scheme, a fact recognized by Congress in recent committee reports on pending legislation. 39 In Lending denies the Rule 23 purpose of affording relief to widespread harm. If an individual action precludes a class action under Truth in Lending, the relief afforded is first, damages awarded to the individual, and second, correction of the disclosure error. The class is restricted in the collection of damages 40 and the Rule 23 purpose of affording relief to widespread harm is effectively limited to correction of the disclosure error. 41 If the members of the class have suffered damages, it follows that class action recovery of those damages is warranted, or at least superior to an individual action whose only practical effect is to correct a disclosure violation.
Roth v. Community National Bank 4 2 is an example of a case which misinterpreted Ratner to deny class actions status to all suits brought under the Truth in Lending Act. The Roth court concluded that the individual incentive argument was sufficient to deny class action status where actual damages in excess of the $100 minimum were alleged for a class of 1,500 people. 43 Since Truth in Lending contemplated individual litigation there was even less justification for 40. The class is restricted in the collection of damages by at least three factors: the short one year statute of limitations, 15 U.S.C. § 1640(e) (1970) ; the inability of the poor and uninformed to enforce their rights, see p. 1410 supra; and the improbability that large numbers of the class members will come forward on their own to litigate.
41. There is no indication that Congress intended to limit relief under Truth in Lending to correction of the disclosure error. On the contrary, there is some evidence that Congress foresaw actual damages to individuals on a class scale as a result of inadequate credit disclosure. Congress declared that the Act's purpose is to enable the consumer to more readily compare the various credit terms and "avoid the uninformed use of credit." 15 U.S.C. § 1601 (1970) . There was certainly a fear that the poor were often being gouged by creditors. See note 63 supra. Congress did not limit the award to a successful plaintiff to a fixed statutory penalty. Rather, the provision for an award of twice the finance charge imposed in the transaction explicitly recognized that actual damages may exceed the minimum penalty of $100. Proof of actual damages from a disclosure failure is difficult at best. 119 CONG. REC. S14423 (daily ed. July 23, 1973) (remarks of Sen. Proxmire); see Ratner v. Chemical Bank New York Trust Co., 53 F.R.D. 412, 413 n.2 (S.D.N.Y. 1972) . The remedy was not framed in terms of damages but in terms of the "finance charge" imposed. 15 U.S.C. § 1640(a) (1970) . Congress seemed to feel that a consumer could not be damaged more than the total finance charge imposed.
A second kind of damage to the consumer was also foreseen-the cost of an inefficient credit market. The various and confusing means of stating the finance charge on credit extended were seen as precluding the consumer from selection of the cheapest credit source available to him. 113 CONG. REc. 18400 (1967) (remarks of Sen. Proxmire).
This imperfect competition for credit allowed creditors to impose higher finance charges. In this context the disclosure provisions were a way to overcome credit ignorance by educating the consumer, and thereby to induce price competition in credit. 113 CONG. REC. 18401 (1967) (remarks of Sen. Proxmire). A creditor violating the disclosure provisions would be disrupting the competition of the consumer credit marketplace and imposing a harm very similar to the harm proscribed by the antitrust laws -interference with the competitive market. a class action where more than the minimum in damages was involved. 44 Denying a class action where class members have suffered actual damages not only effectively bars relief to those individuals 4 5 but also rewards a guilty defendant with the fruits of his wrongdoing. The total reliance on individual action to enforce rights is a step backwards to a 19th century view of a society without computers, standard forms, or mass marketing; Rule 23 is an attempt to adjust judicial machinery to a world of mass production. 4 0 The retrogression suggested by the Ratner line of cases should not be lightly taken.
A final reason why the Rule 23(b)(3) superiority requirement should not preclude class actions alleging Truth in Lending violations is that the denial of the class action looks to only one side of the question of procedural fairness. Predominantly, the courts have echoed Ratner's fear of imposing crushing damages on defendants, and have found that the potential for large damages fails the (b)(3) superiority requirement. 47 By their overriding concern for defendants, the courts have allowed fairness to defendants to override fairness to plaintiffs.
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The Advisory Committee Notes to amended Rule 23 emphasize that (b)(3) superiority is to be viewed with respect to adjudicating "the total controversy." 51 Most frequently the courts have found that the person seeking to represent the class has not met the Rule 23(a)(4) requirement that he "will fairly and adequately" protect the class interests. 52 Often this inadequate representation is a result of the class representative also being the class attorney. 5 3 The courts have been justifiably concerned with the conflict of the dual role of the class attorney and the class representative.
54
Since a judgment in any class action will have res judicata effects on all members of the class, c 5 the adequacy of representation is particularly important. 56 The obvious ethical questions, including solicitation of clients, 5 7 warrant finding that the class representative should not be both the class attorney and the plaintiff. (4) 23(a)'s requirements had been met. Central to the reasoning was the fact that the alleged class members had not shown a great interest in the action; they seemed content "to let sleeping dogs lie."G 9 This reasoning comports with a traditional view that individuals should enforce their own rights, but it denies one of Rule 23's purposesto protect the small and unwary claimant. 60 The present Rule 23, by adopting an "opt out" requirement rather than an "opt in" requirement," 1 favors including within a class those persons who show no interest in a pending suit. 62 The legislative history of the Truth in Lending Act also expresses a concern that those people who do not enforce their rights either because of poverty or ignorance should be protected by the Act. 6 Clearly, the "let sleeping dogs lie" rationale does not justify denial of class action status.
The courts have successfully used Rule 23's requirements to avoid the problem of astronomical class recoveries under Truth in Lending, but in doing so they have twisted the substance of Truth in Lending as well as the procedure of Rule 23. Yet the difficulty of handling class actions for alleged Truth in Lending violations is also highlighted by a second major line of cases which allow class action status.
II
A major case certifying class action status is Katz v. Carte Blanche Corp. 4 Plaintiff alleged that Carte Blanche had not properly disclosed as part of the finance charge the annual membership dues, the late charge assessed on unpaid bills, and the charges on the 59. Id. at 3. The court did not clearly state how the "let sleeping dogs lie" rationale related to one of Rule 23(a)'s requirements, but only said that the rationale demonstrated the lack of a common bond between the class members. extended payment plan for airline ticket purchases. 65 The general class of all 600,000 of defendant's credit cardholders was potentially affected. Liability under Truth in Lending's $100 per person minimum recovery totaled $60 million. 6 0 In the hearing to determine if the alleged class met Rule 23(b)(3) requirements, 6 7 Judge Teitelbaum reviewed alternative procedures 68 for handling the case and found that a class action was superior to determine the issue of Carte Blanche's liability. 6 9 The case was then appealed to the Third Circuit.
0
Over three strong dissents the Third Circuit en banc reversed the trial court on the ground that the (b)(3) superiority finding was in error, 71 and the case was remanded. 72 However, the court was not willing to deny relief to all of the members of the Katz class. The question'of class action treatment of additional issues was left open, 73 except that determination of the propriety of the class action would be postponed until after the decision on the merits. 74. Civil No. 72-1054 at 21. The court outlined a bifurcated procedure with the non-class action issue being decided first. But see FED. R. Civ. P. 23(c)(1). The court was not clear on the issue, but indicated that allegation of a class action for determination of the business or consumer use of the credit card would continue to toll the statute of limitation for the class members until the determination was made for or against the class action. This was true even though the present class action had been dismissed. Civil No. 72-1054 at 21-22.
In effect, the Third Circuit imposed the Ratner procedure of deciding the merits of the case before the motion for class action certification without the parties having agreed to the Ratner procedure. 7 5 The court outlined in dicta a vague procedure which allows a trial court to decide the merits before deciding the class action motion. After plaintiff has moved for class action certification and if defendant can show that its business would be harmed or disrupted by Rule 23 notice, the Third Circuit indicated that the District Court should pursue a procedural alternative to the class action absent "compelling circumstances." 76 The Third Circuit suggested a test case would be appropriate to decide Katz. 7 7 Under the test case procedure, the judge stays all but one of the suits upon the consent of all parties to be bound by the outcome of that one case.7 8 The Katz trial court rejected a test case because the potential class members were so numerous that their express consent to be bound by the judgment in such a test case could not be obtained. 7 0 The appellate court answered this objection by saying that the trial court's argument was based on the doctrine of mutuality of estoppel, s0 and that the Supreme Court had discredited that doctrine 8 l in Blonder-Tongue Laboratories, Inc. v. University of Illinois Foundation. s2 However, the Supreme Court limited its objection to mutuality of estoppel in that case by two considerations. The Court did not consider the question of "offensive" use of estoppel-allowing a second plaintiff to establish liability by using "a judgment obtained by a different plaintiff in a prior suit against the same defendant." Professor Moore has noted that a test case is a "quasi-class action" with the direction of the litigation being overseen by the litigants rather than the judge. The effectiveness of the test case depends upon the sufficient private power of both sides to enforce an agreement to abide by the outcome, and sufficient trial resources to insure a full hearing. The test case "cannot insure that all the group's claims will receive adequate, uniform disposition." 3B MOORe'S FEDERAL PRAclca 23.45 [33, at 23-813 (1974) .
79. 53 F.R.D. at 540-41. Note also that Katz did not involve multiple suits; other plaintiffs had not asserted individual actions.
80. The Supreme Court has defined mutuality of estoppel as a judge-made doetrine "ordaining that unless both parties (or their privies) in a second action are bound by a judgment in a previous case, neither party (nor his privy) in the second action may use the prior judgment as determinative of an issue in the second action." Blonder-Tongue Labs., Inc. v. University of Ill. Foundation, 402 U.S. 313, 320-21 (1971 An additional objection follows from the Third Circuit's mutuality of estoppel argument. Class members would be able to enter the litigation after a decision on the merits in their favor, but would not be bound by an unfavorable decision. 7 This attempt to reinstate one-way intervention" 8 in (b)(3) suits is in direct contravention to Rule 23(c)(3). 9 As a practical matter the Third Circuit's approach may have little value. The price exacted from the defendant for obtaining a procedural alternative to the class action is high. A decision unfavorable to the defendant will be given effect in favor of the class; the statute of limitations will have been tolled in favor of the class; 9 0 the defendant will not have collateral estoppel protection for a judgment in his favor; 0 1 and defendant will have waived Seventh Amendment rights to a unitary trial. 92 88. One-way intervention has been defined as allowing parties to intervene after a decision on the merits favorable to them, although they would be unaffected by an unfavorable decision. The Advisory Committee's Notes, 39 F.R. D. 69, 105-06 (1966) .
89. Rule 23(c)(3) provides in part: "The judgment in an action maintained as a class action under subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe those to whom the notice provided in subdivision (c)(2) was directed, and who have not requested exclusion, and whom the court finds to be members of the class. defendant in rare circumstances who would be willing to pay that price.
By reversing the District Court the Third Circuit joined the cases denying class action status in alleged Truth in Lending violations. However, the decision of the District Court in Katz, even though reversed, remains important not only because it is an alternative to the Ratner line of cases denying class action status, but also because it has been followed by other cases. 93 The District Court in Katz essentially ignored the effect of the class action on potential Truth in Lending damages by treating the issues of class action status and liability as distinct. While the Katz approach does have the initial appeal of maintaining a distinct line between substance and procedure, Ratner correctly noted that the line is indistinct in Truth in Lending cases.
9 4 The line of cases following the District Court in Katz may only postpone the large damages problem to another day.
Perhaps the most dangerous potential result of the Katz District Court approach is the ultimate effect the class action decision may have on the merits. The court may be less willing to impose liability because of the effect the decision would have. 90 Loose and inconsistent interpretation of the substantive provisions of the Truth in Lending Act poses the danger of restoring the pre-Truth in Lending situation of varying definitions and usages of terms. 96 The loss of strict uniformity of disclosure would hinder the comparison shopping by consumers that was envisaged by the Act. Another example of manipulation of substantive doctrine would be a narrow definition of the term "violation." For example, if a disclosure error were made on computer-printed statements, the error in programming the computer may be defined as one error subject to one recovery under the Act, regardless of how mafy times the programming error is repeated in the printing and mailing of credit statements. 98 This approach weakens the definition of "violation" and negates the deterrent effect on creditors. 99 No court as yet has allowed a class so large as to destroy financially the defendant if liability were found. Indeed, the majority of cases allowing class actions have involved a rather small class.' 00 Of course, this does not resolve the problem of class actions under Truth in Lending; the number of members in a given plaintiff class can hardly serve as an adequate basis to decide class action status. If anything, Rule 23 is more responsive to protecting the larger class.' 01 The one court that has allowed a class action in the face of heavy penalties did so on the grounds that "discounting" the penalty by relying on individuals to bring actions would only deny relief to those potential plaintiffs most lacking in wealth and education.1 0 2 This is the opposite side of the Ratner coin with the court protecting plaintiff's interests to the exclusion of defendant's interests. It would seem that some sort of compromise is called for. However, as the one case attempting to achieve a balance demonstrates, a compromise does not necessarily mean a doctrinally satisfactory solution.
III
In Eovaldi v. First National Bank of Chicago, 10 3 the court was faced with an alleged Truth in Lending disclosure violation perpetrated through a large-scale credit card system. Eovaldi alleged that the bank had failed to mail a statement to the first BankAmericard holders for April, 1971 , with the result that 170,000 credit cardholders incurred an additional month's interest. The court found that the alleged class met Rule 23(b)(3)'s requirements, and specifically disagreed with Ratner by finding that the 98. Dole class action was "superior." 10 5 Judge McMillan characterized the $100 minimum damages as punitive and noted that they possibly worked to deprive defendants of their property without due process. 10 To overcome this difficulty he agreed to let the class action proceed if plaintiff would amend the complaint and sue only for actual damages. But, he questioned whether Eovaldi could also waive the minimum damages for the class.10°I n a subsequent proceeding the Bank attempted to strike Eovaldi's disclaimer of liquidated damages.' 08 The court noted that there was no controlling precedent for allowing the disclaimer' 0 9 but denied defendant's motion to strike. Judge McMillan ruled that if the liquidated damages were indeed unconstitutional, then plaintiff really had not waived anything."1 0 The court sidestepped the argument that waiver of minimum damages by the class representative was ineffective by defining the class Eovaldi was seeking to represent as the class consisting of only those people who also would waive the minimum damages."' The judge then noted that if Rule 23(e) 12 would allow a judge in his discretion to dismiss completely a class action, it should allow him to permit the pleading of a rational compromise short of dismissal. 1 3 Finally, the court said that any error could be remedied easily by either multiplication or nullification."1 4
Eovaldi represents an innovative attempt to retain class actions under the Truth in Lending Act, but the attempt is not without difficulty. To achieve its result Eovaldi twists the substance of Truth in Lending as well as the procedure of Rule 23. The Truth in Lending Act specifically provides that the relief "shall not be less than $100 105. Id. at 547. In disagreeing with Ratner, Judge McMillan initially observed that the question of fairness of the punishment imposed by the Act had been decided by Congress, and that the "horrendous punishment" question was not a valid consideration under Rule 23(b)(3). He then noted that the class had 170,000 members and that larger classes had been handled by the courts. He finally observed that the most important issues in the suit were damages and attorney's fees, and that those questions were best resolved by a class action. . ,,"" There is simply no way to construe these words to permit individual recoveries of less than $100, and Rule 23's grant of discretionary authority to a court does not extend to substantive rights. Moreover, limiting the class to those who also will waive their statutory damages raises several novel problems.
One of the first matters a court will have to determine is the method of securing the waiver of damages by the class. Judge McMillan's opinion implies that the notice sent to the class will contain the waiver provision, and that a person will have to opt out of the class to avoid the waiver. 116 In other words, an absent member of the class will waive his statutory right by doing nothing. This result is inconsistent with Rule 23(c)(2)(B) which provides that a person must affirmatively opt out of a class in order not to be included in the judgment.
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The harm of this inconsistency is mitigated by the waiver of only one form of relief, the statutory minimum penalty of $100. The amended Eovaldi complaint still asks for double the amount of actual damages incurred."1 8 But, by asking the parties to prove actual damages, in effect, the Eovaldi court may deny all meaningful relief. The Truth in Lending Act does not frame relief in terms of actual damages, but in terms of the finance charge imposed in the particular transaction." 9 The statute does not refer to actual damages because it was recognized that damages for a disclosure violation are difficult to prove. 20 The difficulty of proving actual damages may not only discourage many persons from coming forward to allege damages, but it may also deny relief to those who attempt but do not succeed in their proof of damages.
The fear of abuse of the waiver thus becomes very real when the effect of the difficulty of proving actual damages is combined with the opt out method of obtaining waiver of statutory damages. And by doing nothing, the class members may not only lose the relief afforded by the statute, they will also be bound by the res judicata effect of the decision. A further problem with the Eovaldi requirement of proof of actual damages is that it imposes a heavy and unnecessary burden on the court. Proof of individual damages, especially in a case of 170,000 individuals, is no easy task. If the Eovaldi complaint had asked for recovery of twice the finance charge imposed in the transaction, as contemplated by the Act, proof would be easily accessible to both the parties and the courts by means of the bank's records.
A final concern for denial of relief by means of the Eovaldi waiver relates to the statute of limitations. A class action tolls the statute of limitations for those members of the class, named as well as unnamed. 121 A person not wishing to waive his statutory damages who thus disqualifies himself from the class might also lose the protection of the tolled statute of limitations. This is particularly important in Truth in Lending suits because the statute of limitations is one year 22 from the date of the extension of the credit .
3
The Eovaldi approach to allowing a class action demonstrates the problem Truth in Lending has posed for the courts. The compromise retains most of the essential provisions of both Truth in Lending and Rule 23, but distorts both to achieve the result. The inability of the courts to resolve the problem has returned the issue to Congress.
IV
The 1971 Report to Congress on Truth in Lending by the Board of Governors of the Federal Reserve System 12 4 called to Congress' attention, apparently for the first time, the catastrophic results of the interaction of class action law with the Truth in Lending Act.' 2 3 Just a few months after receiving the report from the Board of Governors, the Senate passed a bill amending the Truth in Lending Act to place a ceiling on the damages recoverable in a class action. 26 The bill provided for recovery of actual damages for the class and an additional award not to exceed $100,000.127 The Senate bill died in a House committee. new bill again passed the Senate, 1 30 and is currently before the House Banking and Commerce Committee. 13 ' S. 2101 amends § 1640 of the Truth in Lending Act to allow for actual damages. In an individual action the amendment provides an additional award of twice the amount of the finance charge imposed in the transactions with a minimum award of $100 and maximum award of $1000. In a class action actual damages may also be recovered, but there is no minimum individual recovery. While not required to do so, the court may also grant an additional award with the total recovery not to exceed the lesser of $100,000 or one percent of the net worth of the creditor. 13 2 The amended section would still allow court costs and attorney's fees for successful plaintiffs. 133 To help determine the amount of the additional award in a class action, the court is to consider five factors: the amount of actual damages awarded, the frequency and persistence of failures of compliance by the creditor, the resources of the creditor, the number of persons adversely affected, and the extent to which the creditor's failure of compliance was intentional. 34 Two major concerns were expressed by the Senate in its report and floor debates on this amendment. First, the Senate took note of the trend away from class actions after Ratner and the need for potential class action liability to encourage voluntary creditor compliance. 1 3 5 The Senate considered individual actions an insufficient deterrent to large creditors, and so imposed a $100,000 or one percent of net worth ceiling to provide sufficient deterrence without financially destroying the creditor.
36
A second concern of the Senate was that after Ratner consumers were not receiving much relief because of the courts' reluctance to allow class actions with their unreasonably high damages. 37 The ceil-The Yale Law Journal Vol. 83: 1410 Vol. 83: , 1974 ing on damages recoverable was thus also seen as a means of extending consumer relief by making the class action feasible. The Senate explicitly rejected the alternative of abolishing class actions alleging violations of Truth in Lending. 138 The Senate bill not only expresses a strong policy in favor of the class actions but also removes the immediate problem the courts have faced of huge damage awards. However, the bill may ultimately discourage class actions.. Under S. 2101 the court may award class action litigants actual damages, court costs and attorney's fees, plus an award not to exceed $100,000 or one percent of the creditor's net worth. The first problem with the legislation is the difficulty of proving actual damages. Actual damages may be impossible to prove in the situation of a disclosure violation under Truth in Lending. 139 In addition S. 2101 may impose upon the court the task of hearing proof of damages for each member of the class.' 4° For a large class this raises serious manageability problems.
14 It is suggested that the class will not receive meaningful relief on a wide scale under this section.
Further, by separating the actual damages from the "award" in the structure of the amendment, the Senate clearly suggests that additional factors should be considered by the court before allowing any additional award whatsoever. 142 In the original damages section the 138. S. REP. No. 278, 93d Cong., 1st Sess. 15 (1973) . 139. 119 CoNe. REc. S14423 (daily ed. July 23, 1973) (remarks of Sen. Proxmire). See note 41 supra.
140. The Second Circuit's most recent Eisen opinion casts some doubt on the viability of the fluid class recovery method for calculating and distributing damages, and implicitly questions other damage calculation methods which eliminate the need for individual proof of claims. Eisen v. Carlisle & Jacquelin, 479 F.2d 1005 , 1011 , 1013 , 1017 . Fluid class recoveries may never be needed after the Supreme Court's decision that plaintiff must bear the cost of individual notice to all identifiable members of the class. Eisen v. Carlisle & Jacquelin (U.S. May 28, 1974 ), in N.Y. Times, May 29, 1974 . The cost of individual notice will probably reduce the size of the class sufficiently to make the fluid class recovery unnecessary.
141. One of the factors to be considered in determining whether to allow or disallow a Rule 23(b)(3) class action is "the difficulties likely to be encountered in the management of the class action." FED. R. Civ. P. 142. S.652, the original bill to amend Truth in Lending, framed the damages section in terms of h penalty imposed on a creditor in addition to the actual damages of the consumer. J.L. Robertson, Vice Chairman of the Board of Governors of the Federal Reserve System, voiced concern that this damages section might make the amount recoverable was fixed. The amendment, however, draws a distinction between actual damages and an additional penalty. Certainly the courts will require additional proof of willfulness or malice before imposing a penalty in addition to actual damages. This will make the successful prosecution of a civil action more difficult.
143
Finally, the courts will have difficulty determining the magnitude of the "award." In an individual action the award is mandatory and is the easily ascertainable figure of twice the finance charge, 144 within the stated limits. However, in a class action the award is discretionary and the amount of the award is based upon five rather ambiguous and inconsistent categories.
143 For example, the first category of actual damages awarded may be inconsistent with the policy of limiting total class action liability. If the actual damages awarded are high, the policy to limit class action liability may require the award to be relatively low. In effect this may make the penalty for a serious violation lighter than the penalty for a minor violation.
All five factors suggest a balancing of considerations but there is no indication of the weight to be accorded to each. For example, frequency of failure to comply and the extent to which the violation was intentional may be balanced against the resources of the creditor, but there is no indication of how the scales are to be tipped. The court has before it Senate policy considerations that could go either way. If deterrence is the primary objective, then perhaps the resources of the creditor should be given more weight-a relatively small award may sufficiently deter a financially strapped creditor even though the violation was intentional. On the other hand, if consumer relief is the primary objective the other side of the equation may be favored. This is not to suggest that the courts will be unable to handle these considerations. The balancing of various factors does, however, bring class action remedy hollow. Robertson noted that the punitive damages concept would require the courts to find deliberate deception, gross negligence or the like, and that this would make a civil suit more difficult to bring. 118 CONG. REC. S6913 (daily ed. Apr. 27, 1972) (letter from J.L. Robertson to Sen. Proxmire). In response to this criticism, the damages section, § 208, was amended to replace the words "punitive damages" with the word "award." 118 CONG. REc. S6914 (daily ed. Apr.
27, 1972).
While the word "award" may have removed the harsher implications of "punitive damages," the practical effect on civil litigation remains the same. Both the structure of § 208, which allows an award in addition to actual damages, and the concept of an award carry the implication that additional proof beyond that required for actual damages will be required for an award. It is not unlikely that the award will be viewed as punitive by the courts, with the resultant effect feared by Robertson.
143 out the contrast between the ease of fixing an individual award and the difficulty of fixing a class award. Certainly, the burden of proof placed on named class action litigants to sustain an award is greater than that placed on individual litigants. The combined effect of the difficulty of proving actual damages and the additional burden of justifying any additional award may be enough to deny effectiveness to the class action remedy. Even if the class is able to surmount these difficulties, several problems remain unanswered concerning the distribution of the award. For example, only those who have successfully proved actual damages may receive part of the award, or it may be divided among all members of the class irrespective of their ability to prove actual damages. The award could be divided either equally or pro rata according to a factor assessing the harm done. If the class is large, as in Katz, the cost of distribution to each person might cost more than each person would be entitled to receive. 14 (
1 The class may be so large that even the maximum award of $100,000 would not be sufficient to confer any benefit on the class members, or even satisfy their claims for actual damages.147 If the award fund is not practically distributable, a court will then be faced with the question of its use or ultimate disposition.
V
The best way to solve the current problem of class actions under Truth in Lending would be to amend Section 1640(a).1 48 Two 146. If, for example, a court had before it a class of 800,000, the $100,000 divided equally would entitle each person to a 12.50 award. The cost of first class mail alone would amount to l0€ per person.
147. The class members could be denied any real benefits in at least two ways. First, the class could be so numerous that the 5100,000 award would allow only a negligible amount per person. See note 146 supra. Second, the larger the class the smaller the amounts of actual damages recoverable. A class of 10,000 people can rccover a maximum of $10 per person. There are two additional limitations to the above discussion. First, the limit of 1 percent of the creditor's net worth may force a recovery much smaller than $100,000. Second, the cost of notice to the plaintiff class will also be deducted from the recovery making the amount distributable even smaller. West Virginia v. Chas. Pfizer & Co., 314 F. Supp. 710, 725, 731, 747 (S.D.N.Y. 1970) amendments to S. 2101 would solve the problems of the bill. The amendment to § 1640(a) should retain the liquidated damages structure of § 1640(a) rather than adopt the penalty structure of S. 2101. This would avoid the problem S. 2101 creates by requiring proof of actual damages. The amendment should also retain the finance charge imposed in the transaction as the basic measure of damages.
140 This would ease the burden on the parties of proving actual damages and ensure an effective remedy. It would greatly ease the administrative burden on the court by allowing damage calculations to be made from the defendants' business records. It would also serve a secondary purpose of facilitating settlement in that the parties would know the specific amount of potential liability should the case go to trial. Finally, the finance charge measure of damages would provide a useful yardstick for the courts to measure the superiority of Rule 23(b)(3) class action over other procedures. If the proposed recovery is too small to benefit the class members, either because the finance charge is de minimis' 50 or the class is so numerous that the $100,000 or one percent ceiling would make the individual amounts negligible, 15 ' the general class is so numerous that twice the finance charge in connection with the transaction for each member would equal a sum greater than $100,000 or one per centurn of the net worth of the creditor, the recovery for each member shall be reduced pro rata so that the sum of the awards to all general class members is not greater than the lesser of $100,000 or one per centum of the net worth of the creditor; and The proviso in amended subsection (1)(B) raises the possibility of potential plaintiffs accentuating minimal class or substantive legal differences in order to bring more than one action, and thereby receiving more than a S100,000 award. However, the proposed amendment should be considered in context with the other proposed amendmients to Truth in Lending contained in S.2101. Section 207 of S.2101 provides that multiple disclosure violations for one credit account will limit each person affected to a single recovery. 119 CONG. REG. S14430 (daily ed. July 23, 1973) . Contra, Thomas v. Myers-Dickson Furniture Co., 479 F.2d 740, 742 (5th Cir. 1973) . Section 207 would obviate most of the problem of proliferating awards. It should also be assumed that class differences should result in the division of the general class into subclasses, with the general class being limited to one award of $100,000 or 1 percent of the creditor's net worth. On the formation of subclasses, see Green v. Wolf Corp., 406 F.2d 291, 299 (2d Cir. 1968 149. It is not clear why the Senate changed the measure of damages from the finance charge to actual damages. The change could have been a response to pressure by the credit industry to leave the law as it was. The credit industry's theory is that class actions for other than actual damages were inappropriate and would become illegal. The change therefore could be seen as a move to preserve the class action. S. REp. No. 278, 93d Cong., Ist Sess. 15 (1973 As the history of the current Senate bill demonstrates, it may be some time before Congress acts on the class action problem. In fact, the Ratner line of cases denying class action status may have decreased Congress' sense of urgency to correct the problem of class actions under Truth in Lending. 1 5 3 The courts are left with the dilemma of reconciling an expressed public policy favoring class actions under Truth in Lending" with the minimum damages provision and resultant heavy damages.
The courts are not faced, as the Eovaldi court has demonstrated, with an impossible situation. A canon of statutory construction creates *a presumption against rendering a statute ineffective, or inefficient, or reading the statute so as to cause grave public injury or inconvenience. 155 Construing § 1640(a) to allow "horrendous" damages greatly increases the inefficiency of the Act; annihilation of major credit institutions causes a grave public injury. By interpreting § 1640(a) to allow a waiver similar to that used in Eovaldi, Truth in Lending is made more efficient and the public injury is avoided.
A waiver, similar to that used in Eovaldi, is supportable on several grounds despite its troublesome doctrinal problems. First, if the mini-
152.
Other procedures that should be considered when evaluating the desirability of a class action are listed in Weinstein, supra note 24, at 438-48. In the Truth in Lending situation where damages may be widespread but negligible in amount, alternative procedures to correct the disclosure violation include a private civil suit, a criminal suit, 15 U.S.C. § 1611 (1970) , and enforcement by an administrative agency. 15 U.S.C. § 1607 (1970) .
The problem of the cost of notice depleting the amount recoverable by the class might also enter at this stage. If, as in Ratner, the merits have been decided before the determination of class action status, then the amount of recovery minus the cost of notice may be the yardstick to measure the appropriateness of the class action. Resolution of who should bear the cost of notice is a far more difficult issue when the question arises before a decision on the merits. In Eisen v. Carlisle & Jacquelin, the Supreme Court held the plaintiff must bear the cost of individual notice to all identifiable members of the class. N.Y. Times, May 29, 1974, at 1, col. mum damages provision as amplified by the class action deprives defendants of property without due process of law, 1 5 6 the class members have waived nothing.
The waiver also protects the interest of the members of the class. If minimum damages are waived in favor of twice the finance charge imposed in the transaction, rather than twice the actual damages as the Eovaldi court required, the class members are assured that their interest will be protected. 157 If the minimum damages are not waived, the class faces total denial of relief by either a Ratner rejection of the class action or a potential denial of substantive relief. 58 If any class member chooses not to waive the minimum damages he is theoretically able to sue on his own, and if he is successful, court costs and the fees of his attorney will be paid by the defendant. 15 9 Public policy also strongly favors a solution allowing the class action to go forward. Class actions have been used to deter public wrongs and compensate widescale injuries in the antitrust laws, 160 the securities laws' 1 and the civil rights laws. 1 2 Truth in Lending, when violated with resultant public wrong and widescale injuries, also should be enforced by class actions. Denial of class action status rewards a guilty defendant with the fruits of his wrongdoing and leaves plaintiffs uncompensated for their injuries. 63 The effect is denial of relief to a legitimate legal claim.
The major difficulty with the statutory construction solution to the Truth in Lending class action problem is that it is blatant judicial legislation. Section 1640(a) provides that the minimum recovery "shall filed within a reasonable time, the state Attorney General, as the representative of individuals in the class not filing a claim would be authorized to expend the unclaimed damages as the court may direct.
171
However, authorizing the class representative to claim the damages and expend them for the benefit of the class would not solve the problem of class actions under Truth in Lending. The object is to reduce the damage award so as not financially to destroy a defendant. A defendant would be just as easily destroyed if the money went to the class representative as if it went to the individual class members. Returning the unclaimed proceeds of a judgment or settlement to the defendant would alleviate the burden.
There are no easy solutions available to a court by exercising its discretionary powers under Rule 23. Limiting class size by an opt in requirement, or returning unclaimed damages to the defendant, may deny relief to those least able to protect themselves legally-the poor and the uninformed. The exercise of discretionary powers may also create precedents adversely affecting Rule 23. The Third Circuit in Katz would void Rule 23(c)(3) with its judicial reinstatement of oneway intervention in (b)(3) suits.
7 2 The Rule 23(c)(1) requirement also was strained 73 by postponing the class action determination until after a decision of the merits. Rule 23 specifically for Truth in Lending cases is at best a dubious undertaking. Absent a clear word from Congress, the accommodation of Rule 23 to Truth in Lending that is eventually achieved will be a second best solution, one doing the least doctrinal damage to the provisions involved. To the extent Rule 23 is accommodated to Truth in Lending, courts should be chary of applying those accommodations to other substantive areas, such as antitrust, where the problem of minimum statutory damages does not exist.
